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TORRUELLA, Chief Judge. Laeila Nelson, a citizen of

Suri name, appeal s afinal order of the Board of | nm gration Appeal s
(BI'A) affirm ng a deportation order which deni ed her application for
asyl umand wi t hhol di ng of deportation.! She clainms that the BIA's
failureto grant her a newhearing viol ated her right to due process,
specifically her right tocounsel. Nelson alsoclainsthat the BIA
erredinits findingthat she was ineligiblefor asyl umand w t hhol di ng
of deportationunder 8 U S.C. 88 1101(a)(42), 1158(a), and 1253(h).
Because we find t hese argunments unpersuasive, we affirmthe BI A s
deci si on.
BACKGROUND

Laei |l a Nel son | eft Surinanme i n Decenber of 1994 and settl ed
inSonerville, Massachusetts. Wthintwo nonths of her arrival, she
appliedfor political asyl umand wi t hhol di ng of renoval pursuant tothe
| mm gration and Nationality Act (I NA) 88 208(a) and 243(h), 8 U.S. C. 88
1158(a), 1243(h). Her application was made wi t hout t he assi stance of
counsel .

The I mm gration and Naturalization Service (INS) began
deportati on proceedi ngs agai nst Nel son and her two chil dren, charging
them with deportability under INA § 241(a)(1)(B), 8 U S.C. 8§

1251(a)(1)(B), for remaining in the United States beyond the tine

! Nel son's application for asylumwas consol i dated wi th that of her
chil dren, Stephanie (age 15) and Paul (age 12). W treat themas one
claim as well, for the purposes of this appeal.
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perm tted under their non-immgrant visas. At aninitial deportation
heari ng on January 2, 1996, | mm gration Judge Patrici a Sheppard (the
"I nmm gration Judge") inforned Nel son of her right to be represented by
counsel "at no cost tothe governnment,"” provided her withalist of pro
bono attorneys, and continued the hearing until April 24, 1996, so that
Nel son woul d have tine to fi nd adequat e counsel if she chose to do so.
On April 24, 1996, Nel son agai n appear ed wi t hout counsel .
The I mm grati on Judge asked Nel son if she had retained an att or ney;
Nel son responded i n t he negative. The I mm gration Judge thentold
Nel son t hat she woul d have to represent herself. Upon determ ning t hat
Nel son had st ayed beyond t he expi rati on of her tenporary visa, the
| mm gration Judge found that her deport ability had been establi shed,
and conti nued t he asyl umhearing until March 17, 1997. The judge again
told Nelson that she would have the interimperiod to find counsel.
At the March 17, 1997 heari ng, Nel son agai n appear ed wi t hout
t he assi stance of counsel. The I nm gration Judge proceeded t o ask her
questi ons about her asylumclaim Nelsonthenindicatedthat she had
a severe headache, which hindered her ability to answer questions
related to her claim At tinmes, Nel sontook nore than five mnutesto
answer the I mm grati on Judge' s queries; and at one poi nt, Nel son not ed
that "nmy menory . . . is bad and so | forget things and get pain. I'm
not capabl e of defendi ng nysel f." After adnoni shing Nel son t hat she

woul d not be entitledto further continuances, the I nm gration Judge
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continued the case until April 2, 1997. No adnoni shment wit h respect
to retaining counsel was nade at this tine.

At her final hearing before the |l mm gration Judge, on April
2, 1997, again | acking counsel, Nelson testified as to the facts
form ng the basis for her asylumclaim The I mm gration Judge found
t hat her testinony | acked sufficient specific evidenceto support her
application, and that evenif the evidence was viewed inthe |ight nost
favorabl e t o Nel son, she had not shown ei t her "persecution” or a"well -

founded fear of persecution,"” as required for asyl umunder § 208.
Nel son al so did not neet the nore stringent standard required for
wi t hhol di ng of deportation under § 243.2 Nel son and her fam |y were
granted their request for voluntary departure, giving them30 days to
| eave the United States of their own accord.

After retaining counsel, Nel son appeal ed the I mm gration
Judge' s deci sion. Despite considering newevi dence adduced by Nel son
on appeal and conducting a de novo revi ewof the prior record, the BIA
concl uded that Nel son did not qualify for asylum under § 208.

DI SCUSSI ON

Vi ol ati on of Due Process

2 Because afailuretoproveeligibility for asyl umunder | NA § 208,
8 U S.C. 8§ 1158, necessarily nmeans a failure to showthe neet the
requi renments for withhol di ng of deportation, we only di scuss the
former. SeelINSv. Stevic, 467 U. S. 407, 421-22 (1984) (requiring a
showi ng of "cl ear probability" of future persecution for wthholding of
deportation); INS v. Cardoza- Fonseca, 480 U. S. 421, 423-24 (1987)
(reaffirmng the distinction between the two standards).
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We first exam ne Nel son's cl ai mthat the I mm grati on Judge
effectively deni ed her statutory rights to counsel andafull and fair
heari ng, and t hus vi ol ated her Fifth Arendnent ri ght to due process.
Because deportationis acivil proceeding, rather than a crim nal one,
t he Si xt h Anendnment does not create aright to governnent-provi ded

counsel for prospective deportees. See |INSv._Lépez- Mendoza, 468 U. S.

1032, 1038-39 (1984). However, an alien is afforded the right to

counsel at his own expense. See, e.g., Rios-Berrios v. INS, 776 F. 2d

859, 862 (9th Cir. 1985).

Nel son makes t hr ee separat e but rel at ed due process cl ai ns,
and we eval uate each in turn.

A.  Mental Inconpetence

Nel son suggests that the I mm gration Judge's failureto
account for her nental inconpetence by requesting a custodi an or ot her
party to appear on her behalf was a violation of her right to due
process. The I NS has specifically provided for custodial or other
representation of i nconpetent aliens in Regulation 240.4.2 Nel son
claims that her March 17, 1997 statenment that her "nmenmory . . . is
bad, " that she "forget[s] thingsand. . . get[s] pain,"” and thus t hat

she was "not capabl e of defending [ her]self" was a statenent of nental

3 Regul ation 240.4 all ows arepresentative to appear on an alien's
behal f "[wjhenit isinpracticablefor the respondent to be present at
t he heari ng because of nmental i nconpetency.” Wen no representative
appears, "the custodi an of the respondent shall be requested to
appear." 8 C.F.R § 240.4.
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i nconpet ency; and as such, that the I mm grati on Judge was requiredto
request arepresentative for her. However, Regul ati on 240.4 i s not
applicable to this case, sinply because Nel son's health-rel ated
conplaints donot risetothe |l evel of mental i nconpetence contenpl at ed

by Regul ati on 240.4. Cf. Nee Hao Wong v. I NS, 550 F. 2d 521, 522 (9th

Cir. 1977) (Regulation 240.4 used to deport institutionalized
petitioner).

B. Failure to Follow INS Statutory Regul ati ons

An agency has the duty to followits own federal regul ati ons,
even when those regul ations provide greater protection than is

constitutionallyrequired. See Accardi v. Shaughnessy, 347 U. S. 260,

265- 68 (1954) (applying doctrinefor first timetoinmmgration case).
Failure to followapplicableregulations canleadtoreversal of an
agency order and a newhearing. Seeid. at 268. The Second Circuit
has not ed sone confusi on over whether alitigant claimngthat an

agency failedto followits own regul ati ons nust prove that the failure

was prejudicial. See Muntilla v. INS 926 F. 2d 162, 166-69 (2d Cir.
1991) (deciding that, at | east where the right to counsel was touched
by the regul ation in question, proof of prejudi ce was not necessary);

Waldron v. INS, 17 F. 3d 511, 518 (2d Cir. 1994) (limtingMntillato

"fundanental " constitutional or statutory rights). W need not

det er m ne whet her a fundanmental right was at i ssue, nor whet her Nel son



nmust show pr ej udi ce, because we find no evi dence that the I mm gration
Judge viol ated any INS regul ati on.

Appel I ant makes nuch of Regul ati on 240. 4, di scussed above.
Gventhelimted nature of Nel son's synptons at the March heari ng, we
can not concl ude that the | nm gration Judge viol ated this regul ation.
Finally, therecordindicates that the I mm grati on Judge foll owed t he
speci fic requirenments of Regul ati on 240.10, 8 C. F. R § 240. 10, as t hey
pertain to the conduct of the deportation hearing.

C. Failure to Follow Inm gration Judge Benchbook

Nel sonsimlarly clains that the lmmgration Judge's failure
to foll owher Benchbook gui del i nes deprived Nel son of her right to
counsel and thus is aviolationof due process. Evenif afailureto
fol | ow Benchbook gui delines can, like a failure to foll ow agency
regul ations, lead to reversal, and even if Nelson need not show
prejudi ce togainreversal for aviolationof Benchbook gui del i nes, we
find no such violation here.

The key Benchbook provisioninquestionisIll.D.3, which
instructs the Imm gration Judge, in relevant part, to:

[ E] xpl ai n the right to counsel, enphasi zi ng t hat
free |l egal services may be avail able. | npress
upon the respondent that he/she nust decide
whet her toretain counsel. . . . The expl anati on
of theright tocounsel nust be a neani ngful one
and you nust tailor the explanation to the
i ndi vi dual respondent. . . . |f the respondent
i s undeci ded as to counsel, it nmay be proper to
grant a short postponenent.
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Appel | ant reads this provisionas requiringanl|nmmgration Judgeto
"adnoni sh" a potential deportee, at any and every heari ng, that she may
want to retaincounsel. Therecordindicates, and appel |l ant adm ts,
t hat Judge Sheppard adequat el y expl ai ned the ri ght to counsel nore than
once. Judge Sheppard al so post poned Nel son' s hearing several tinmesto
all owher tofind counsel, an acti on suggest ed, but not mandat ed, by

t he Benchbook. . Vides-Vides v. I NS, 783 F. 2d 1463, 1470 (9th Cir.

1986) (uphol ding refusal to grant second conti nuance where petitioner
had "adequat e opportunity to obtai n counsel " and had si npl y been unabl e
todoso). Insum the Immgration Judge adhered to t he Benchbook
rul es.
1. Eligibility for Asylum

An alien may be eligible for asylumif she "is a refugee
withinthe neaning of [8 U.S.C. 8] 1101(a)(42)(A. . . ." 8US.C
§ 1158(b)(1). "Refugees" are defined as persons "unable or unwi | ling
toreturn[totheir country] because of persecution or a wel |l -founded
fear of persecution on account of race, religion, nationality,
menbershipinaparticular social group, or political opinion. . . ."
8 U S . C §1101(a)(42)(A) . The question hereis whether Nel son has
sufficiently proven past persecution, or awell-founded fear of future
persecution, to make her eligible for asylum W reviewthe Bl A
deci si on denyi ng asyl umunder t he substanti al evidence test, askingif

t he decisionis "supported by reasonabl e, substantial, and probative
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evi dence on the record considered as awhole.” 8 U. S. C § 1105a(a)(4).*
This standard only permts reversal of a Bl Adecision "when the record
evi dence woul d conpel a reasonable factfinder to nake a contrary

determi nation." Aquilar-Solis v. INS, 168 F. 3d 565, 569 (1st Cir.

1999) (citing INS v. Elias-Zacarias, 502 U S. 478, 481 & n.1 (1992)).

A. Past Persecution
Al t hough I NSregul ati ons establ i sh that past persecution,
standi ng al one, is sufficient toestablishasylumeligibility, they

providelittleinsight onwhat constitutes "past persecution," | eaving

that tojudicial exposition. See 8 CF. R § 208. 13(b); _Acewi cz v. | NS,
984 F. 2d 1056, 1062 (9th Cir. 1993). To qualify as persecution, a
person's experience nmust ri se above unpl easant ness, harassnent, and

even basic suffering. See Aguilar-Solis, 168 F.3d at 570 (al t hough

petitioner need not prove threats to life or freedom to show

4 The lllegal I mm gration Reformand | mm grant Responsibility Act of
1996 (I I RIRA), Pub. L. No. 104-208, Div. C., 110 Stat. 3009-546,

substantially revisedthe I mmgrati on and Nationality Act, including
t he standard of revi ewapplicableto cases suchas this one. Seeid.
§ 306(a)(2), 110 Stat. 3009-608. However, IIRIRA s transitionrules
give continued vitality to several sections of the prior | aw when
deport ati on proceedi ngs were commenced prior to April 1, 1997. Seeid.
§ 309(a) (1), 110 Stat. 3009-625. Al though Nelson's first i nm gration
heari ng was hel d on January 2, 1996, well before the enactnent of
| I RIRA, the hearing fromwhich she appeal s was not held until April 2,

1997, one day after the transition period had ended. Although it

appears that Nel son's case shoul d be deci ded under the pre-11 R RA
standard of revi ew, we need not deci de whi ch standard of revi ewapplies
for purposes of this case. Because she cannot neet the requirenents of

t he substanti al evidence test, she will al so not be abletoreachthe
nor e stringent requirenents of the nowapplicabl e standard codified at
8 U . S.C. 8§ 1252(b)(4).
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persecution, petitioner mnust prove nmore than "harassment or
annoyance"). Cases fromboth this Court and other circuits indicate

thedifficulty of proving past persecution. Conpare Fergiste v. | NS,

138 F. 3d 14, 17-18 (1st G r. 1998) (persecution found where petitioner
had been shot in the shoul der, petitioner's aunt had been arbitrarily
nmurdered in petitioner's hone, and cl ose political allies had been shot

and killed) with Ravindran v. INS, 976 F. 2d 754, 756-60 (1st Cir. 1992)

(persecution not found where nmenber of mnority ethnic group had been

i nterrogated and beaten for three days in prison and war ned about

pursuing political activities). See also Acewi cz, 984 F. 2d at 1062

(approving Bl Afinding of persecutioninMtter of Chen, Int. Dec. 3104

at 4 (1989), where childwas tortured, harassed, and deprived of food
and nmedical attention fromage 8, and his father systematically

tortured for eight years); Kapcia v. I NS, 944 F. 2d 702, 704, 708 (10th

Cir. 1991) (no findi ng of past persecuti on where one petitioner was
"arrested four times, detained three tines, and beaten once,"” and
anot her "was det ai ned for a two-day peri od during whichtine he was
i nt errogat ed and beat en” and warned not to continue his political

activities); Kubon v. INS, 913 F. 2d 386, 388 (7th Cir. 1990) ("brief

confinenent for political oppositiontoatotalitarianregi ne does not

necessarily constitute persecution”); Desir v. llchert, 840 F. 2d 723,

729 (9th Cir. 1988) ("beatings, arrests and assaults” sufficient to
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est abl i sh past persecution, incontext of ongoi ng extortion by Haitian
police).

We cannot concl ude t hat a reasonabl e factfi nder woul d have
been conpel |l ed t o nake a contrary deci sionto that nmade here by t he
BIA. As presentedinthelight nost favorabl eto Nel son,®the record
i ndi cat es t hree epi sodes of solitary confinenment of | ess than 72 hours,
each acconpani ed by physical abuse. Nelson also clains regular
harassment inthe formof periodic surveillance, threatening phone
cal | s, occasi onal stops and searches, and visits to her pl ace of work.
Nel son was never charged with any crime and never sought nedi cal
attentionin Surinanme, and her affidavit does not indi cate that any
harassment took place after 1990. Although Nelson's story is
undoubt edl y unf ortunate, we cannot conclude that it extends so far
beyond "harassnent and annoyance"” so as to conpel a reasonable
factfinder to find past persecution.

B. Well-Founded Fear of Future Persecuti on

5> Nel son has i ntroduced several versions of facts. The Bl A addressed
an affidavit subm tted bet ween Nel son' s deportation hearing and her
appeal , concluding that it was "nore detail ed"” but "not materially
different” than the facts adduced at her April 2, 1997 hearing. As we
have found no viol ati on of Nel son's due process rights that woul d
i ndi cate a need for further fact finding, see supra, we address t he
facts presentedinthe affidavit todetermineif the BlAerred. Nel son
al so has nade a so-called "Ofer of Proof" beforethis Court, which she
prom ses will "reveal a much nore conpl et e account of her travails."
Even were this unorthodox "Offer” a signed affidavit, whichit is not,
we need not consider it upon appeal given the finding of due process
bel ow.
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An appl i cant for asylummay al so qualify for refugee status
i f she denonstrates a "wel | -founded fear of future persecution.” 8
U S C 8§81101(a)(42)(A) . Applicants who establish past persecution are
presunmed to have a wel | -founded f ear of future persecution unless the
I NS proves ot herw se by a preponderance of t he evidence. See 8 C. F. R.
§ 208.13(b)(1)(1). However, Nelson has not established past
persecution, and thus is not entitled to this presunption. An
appl i cant can al so establish awell-founded fear of persecutionif (1)
she has a fear of persecution in her country of origin; (2) there
exi sts a reasonabl e probability that shewi || suffer persecutionif she
returns; and (3) sheis unableor unwillingtoreturnto her country
duetothat fear. See 8 C.F. R § 208.13(2). The applicant need not
denonstrate a "cl ear probability" of future persecution, nor even that
itis"norelikely thannnot" that future persecutionw || take place.

Cardoza- Fonseca, 480 U.S. at 431-32. This Court "narrow s] the

relevant inquiry to whether a reasonable person . . . would fear
persecution on account of astatutorily protected ground." Aguil ar-
Solis, 168 F.3d at 572. In other words, "the asylunis applicant's fear
nmust be bot h genui ne and obj ectively reasonable.” 1d. (citingAl varez-
Flores v. INS, 909 F.2d 1, 5 (1st Cir. 1990)).

We cannot say that the Bl Awas conpelledto findthat Nel son
had denonstrated a wel | -founded fear of persecution. On a subjective

| evel, the strength of Nelson's fear was questionable. She had
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i ntroduced testinony at her original hearing that she novedto the
United States "to haveaquiet life. . . and bring up her children."
oj ectively, any fear that Nel son genui nel y had was not "wel | - f ounded. "
The al | eged detenti ons had t aken pl ace nore t han four years prior to
her request for asylum the Surinane governnent has since converted
fromdi ctat orshi p t o denocracy, and whi |l e human ri ght s abuses have not

subsi ded entirely, they have di m ni shed. See generally U. S. Depart nment

of State, 1999 Country Reports on Human Ri ghts Practi ces. Surinane

[ herei nafter, Surinane Country Report]; see al so Aquilar-Solis, 168

F.3d at 572 (" Changed country condi ti ons oft en speak vol unes about the
obj ecti ve reasonabl eness of an alien's fear that persecution | urks
shoul d he returnto his honeland."). The Bl Areasonably coul d have
concl uded t hat Nel son coul d have returned t o Suri name wi t hout facing
future persecution.
CONCLUSI ON

There i s no doubt that human ri ghts abuses have occurred in
Surinane inthe past. See Surinane Country Report at 2. It isvery
i kely that Ms. Nelson, as a political activist and supporter of
wonen' s rights, was unable entirely to avoi d encounters with hostile
governnent officials. However, the threshold for asylumis adifficult
one to neet, and persecution requires nore than occasi onal detention,
and, indeed, nore than occasi onal instances of physical abuse. Nel son

has not net her burden. Because we find that her due process rights
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have not been vi ol ated, and t hat she does not qualify as a refugee
pursuant to 8 U.S.C. § 1101(a)(42)(A), weaffirmthe deci sion of the

Bl A.
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